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The legal landscape for frontline
student journalists
STUDENT JOURNALISTS HAVE BEEN PROFILES in honest and courageous
reporting since the pandemic started.
They have exposed (https://nyunews.com/news/2020/09/14/nyu-covid-outbreakrubin-hall/) campus outbreaks and questioned (https://www.wabe.org/we-reliving-the-news-student-journalists-are-owning-the-college-reopening-story/)
reopening plans. They have documented
(https://www.redandblack.com/uganews/11-uga-greek-fraternities-fined-24-000for-violating-social-distancing-guidelines/article_d198c418-f892-11ea-8f3763250e6154ce.html) social-distancing violations at fraternity and sorority houses.
They have tracked and explained fast-breaking changes to instructional modes
(https://www.iowastatedaily.com/news/iowa-state-university-virtual-instructiononline-classes-courses-coursework-coronavirus-covid-19-covid19-public-healthdisaster-emergency-safety-gatherings-social-distancing-spring-semester-pandemicescalation-risk-transmission-spread-students-faculty-staff-laboratories-studiosperformance-instruction-research-academic-support-services-advising-careercounseling-thielen-center-international-students-department-of-residence-hallsdining-isu-isudining-memorial-union-recreation-contracts-reimburse-refundapartments-housing-policies-employee-activities-meetings-parks-library-reimangardens-closures-changes-concern-wellness-wellbeing-well-being-active-connectedisolation-quarantine-mental/article_3790311a-6960-11ea-9e04df36f50b53c0.html) and commencement events
(https://columbiachronicle.com/breaking-commencement-canceled-manifest-maygo-virtual). They have demanded
(https://www.dailygamecock.com/article/2020/09/editorial-we-needtransparency-as-students-journalists) transparency from school administrators.
And through it all they have boldly told the story
(https://thewessexwire.com/7990/showcase/quaranteened-our-lives-in-the-timeof-coronavirus/) of (https://advancetitan.com/news/2020/04/23/gig-economyworkers-in-fox-valley-struggling-to-make-ends-meet-due-to-covid-19) the
https://www.cjr.org/covering_the_pandemic/covid-19-pandemic-student-journalists.php
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(https://rhodycigar.com/2020/04/23/class-of-2020-prepares-for-pandemic-jobmarket/) human (https://thewessexwire.com/8153/uncategorized/we-teachersbalance-virtual-learning-and-real-life/) experience
(https://vnhsmirror.com/211715/features/perspectives/my-story-tales-fromcoronavirus-quarantine/).
Famously, at the University of North Carolina, the Daily Tar Heel published a biting
editorial (https://twitter.com/paigemasten/status/1295361024846180352) under
the headline “UNC has a clusterfuck on its hands,” after virus clusters were
identified in campus housing. And the day that Notre Dame announced it would
move only temporarily to virtual learning, its student newspaper, The Observer, ran
this front-page plea (https://ndsmcobserver.com/2020/08/observer-editorialdont-make-us-write-obituaries/): “Don’t make us write obituaries.”
Student journalists at the University of Georgia, where I teach, have reported
(https://www.redandblack.com/uganews/strength-of-uga-s-covid-19-testingprogram-questioned/article_f1966fea-e6e0-11ea-9053-5700a3055389.html)
relentlessly (https://www.redandblack.com/uganews/uga-deans-will-determinewhen-to-disclose-positive-covid-19-tests-to-students-and-staff/article_84493c0af474-11ea-87aa-c32ad3ec7c21.html) on
(https://www.redandblack.com/athensnews/no-availability-in-athens-myexperience-scheduling-a-covid-19-test/article_fdd98238-ecc6-11ea-8500736d80e9aec3.html) the institution’s dubious covid-19 testing capacities and datareporting practices. The Baron News, the student outlet at Fountain Valley High
School in California, unraveled
(https://www.baronnews.com/2020/08/13/hbuhsd-teacher-union-frustrated-bylack-of-communication-and-transparency-from-district-leaders/) a safety-plan
dispute involving district leaders and the teachers’ union. The Charger Online, at
Carroll High School in Indiana, captured
(https://chargeronline.nacs.k12.in.us/4623/news/exchange-students-staff-feelrepercussions-of-coronavirus/) the unique challenges of navigating the pandemic as
an exchange student. And so on.
Student journalists have worked around one obstacle after the other, too. They have
been denied (https://splc.org/2020/05/students-face-restricted-access-to-openrecords-and-meetings-due-to-covid-19/) access to public records and meetings, and
https://www.cjr.org/covering_the_pandemic/covid-19-pandemic-student-journalists.php
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they have clashed (https://www.dailygamecock.com/article/2020/09/editorial-weneed-transparency-as-students-journalists) with school PR officials, who are
consistently zealous in their efforts to control the narrative and would qualify for the
Olympics if there were a sport in obfuscation.
What makes such reporting even more significant is that students have produced it
against the background of uneven legal protection—and the obscurity of where the
schoolhouse gate is located in a networked world.

At the K–12 and college levels, it’s not clear exactly
where the schoolhouse gate is—and, therefore,
exactly the extent to which schools can regulate offcampus student speech, online and offline.

Let’s begin to unpack things at the K–12 level. In the 1943 case West Virginia State
Board of Education v. Barnette (https://www.oyez.org/cases/19401955/319us624), the US Supreme Court held that schools perform “important,
delicate, and highly discretionary functions” but must comply with the Constitution
in performing them. The court observed that the expressive rights of minors are
subject to “scrupulous protection,” to ensure we don’t “strangle the free mind at its
source and teach youth to discount important principles of our government as mere
platitudes.”
Then, in 1969, the court decided Tinker v. Des Moines Independent Community
School District (https://www.oyez.org/cases/1968/21), ruling that students do not
“shed their constitutional rights to freedom of speech or expression at the
schoolhouse gate.” The majority opinion noted that such rights extend to all aspects
of “the process of attending school,” whether in the classroom or “the cafeteria, or
on the playing field, or on the campus during authorized hours.” However, to those
rights, Tinker added an exception “in light of the special characteristics of the school
environment.” The majority held that schools may regulate speech that “would
materially and substantially interfere with the requirements of appropriate
https://www.cjr.org/covering_the_pandemic/covid-19-pandemic-student-journalists.php
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discipline” in their operation. But to use that power, schools must demonstrate
“more than a mere desire to avoid the discomfort and unpleasantness that always
accompany an unpopular viewpoint”—and more than “undifferentiated fear or
apprehension of disturbance.” So Tinker effectively affirmed broad student speech
rights while recognizing a narrow exception for speech that schools may regulate
without offending the First Amendment.
The justices later carved out other types of student speech that schools could
regulate without meeting the Tinker standard. First, in the 1986 case Bethel School
District No. 403 v. Fraser (https://www.oyez.org/cases/1985/84-1667), the court
held that schools may “prohibit the use of vulgar and offensive terms” to “inculcate
the habits and manners of civility.” Second, in the 1988 case Hazelwood School
District v. Kuhlmeier (https://www.oyez.org/cases/1987/86-836), which involved a
student newspaper, the court held that schools may exercise “editorial control over
the style and content of student speech in school-sponsored expressive activities so
long as their actions are reasonably related to legitimate pedagogical concerns.” And
where a school is acting as a publisher, the court added, it may dissociate itself from
student speech that would “substantially interfere with [its work]…or impinge upon
the rights of other students,” as well as from speech that is “ungrammatical, poorly
written, inadequately researched, biased or prejudiced, vulgar or profane, or
unsuitable for immature audiences.” Third, in Morse v. Frederick
(https://www.oyez.org/cases/2006/06-278), the court held that schools may
regulate student speech that officials “reasonably regard as promoting illegal drug
use.”
All of which is to say: a student’s First Amendment rights are subject to limitations
when she’s speaking inside the schoolhouse gate (more on this below), and a student
journalist, depending on the work she does and the outlet for which she does it, is
generally covered by Tinker or Hazelwood, the latter of which is less speechprotective (https://www.cjr.org/united_states_project/student-journalism-threatsadvisers-new-voices.php). Usually, for example, Hazelwood would apply to a
school-sponsored, curricular newspaper, while Tinker would apply to an
independent newspaper or one deemed by policy or practice to be a public forum.

https://www.cjr.org/covering_the_pandemic/covid-19-pandemic-student-journalists.php
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(All of this assumes, of course, that the student journalist attends a public school. If
not, she has no First Amendment rights against the school, because the Bill of
Rights applies only to government action.)
That said, notably, some states have enacted laws to protect student journalists by
granting them rights beyond those guaranteed (or not) by the First Amendment.
Fourteen states have one, and the Student Press Law Center is pushing
(https://splc.org/new-voices/) for such legislation in at least another dozen. The
laws and bills vary from place to place, but mostly they repudiate Hazelwood and
replace it with the Tinker standard—and some extend their protections to students
at private schools.
Now, what about the college level? Courts have
(https://harvardlawreview.org/2009/04/third-circuit-holds-university-sexualharassment-policy-unconstitutional-ae-dejohn-v-temple-university-537-f-3d-3013d-cir-2008/) applied (http://volokh.com/2011/07/11/court-upholds-discipline-ofuniversity-student-based-on-speech-citing-tinker/) Tinker and/or Hazelwood
there, too, even though they both involved high school student speech. Four
(https://www.theatlantic.com/national/archive/2013/03/college-journalists-needfree-speech-more-than-ever/273634/) federal appeals courts, with jurisdictions
across sixteen states, have taken Hazelwood to college. For its part, the Supreme
Court hasn’t clarified whether it’s proper to do so.
The problem here is that student journalists are making increasingly important
contributions, through their reporting during the pandemic and beyond. (In a
number of states (https://www.splc.org/article/2015/03/under-the-dome), there
are more students than full-timers covering the legislature.) Hazelwood is especially
irreconcilable with accountability reporting, which is likely to upset school
administrators.
Moreover, at the K–12 and college levels, it’s not clear exactly where the
schoolhouse gate is—and, therefore, exactly the extent to which schools can regulate
off-campus student speech, online and offline. This has major implications for our
current moment, in which more and more students—including student journalists—

https://www.cjr.org/covering_the_pandemic/covid-19-pandemic-student-journalists.php
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are engaging in remote learning and even using school equipment or networks to do
so. State and federal courts have variously defined the schoolhouse boundaries; the
latest was the US Court of Appeals for the Third Circuit.
It decided in June the case Levy v. Mahanoy Area School District
(https://cases.justia.com/federal/appellate-courts/ca3/19-1842/19-1842-2020-0630.pdf?ts=1593536407), which involved a student who didn’t make her high
school’s varsity cheerleading team and later, over a weekend away from school,
shared on Snapchat a photo of herself with the caption “fuck cheer.” She was
suspended from the junior varsity team. The appeals court, ruling in her favor,
found that Tinker does not apply to “speech that is outside school-owned, -operated,
or -supervised channels and that is not reasonably interpreted as bearing the
school’s imprimatur.” So such speech is fully protected by the First Amendment and
is not, as the court put it, regulable “simply because it involves the school, mentions
teachers or administrators, is shared with or accessible to students, or reaches the
school environment.”
Although that rule is highly protective of student speech, other courts have drawn
that line more favorably for schools seeking to flex their power.
All told, student journalists are playing a critical role in meeting their communities’
news needs during an extraordinary time. They occupy a zone of frontline coverage
that other journalists simply cannot. And without their revelatory work, which
enjoys only patchwork protection, public understanding of the pandemic would
suffer significantly; we would not know the full story of its impact on schools and
their human DNA, the students, faculty, and staff. That’s a price far too high to pay,
and it’s a testament to the student journalists—to their determination and
professional responsibility—that they’ve worked around so many obstacles to keep
us all from paying it.
ICYMI: ‘Eventually something works and then you just keep doing that.’
(https://www.cjr.org/q_and_a/ken-klippenstein.php)

Jonathan Peters is CJR’s press freedom correspondent. He is a media law professor at the
University of Georgia, with posts in the Grady College of Journalism and Mass Communication
and the School of Law. Peters has blogged on free expression for the Harvard Law & Policy
https://www.cjr.org/covering_the_pandemic/covid-19-pandemic-student-journalists.php
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Review, and he has written for Esquire, The Atlantic, Sports Illustrated, Slate, The Nation, Wired,
and PBS. Follow him on Twitter @jonathanwpeters (https://twitter.com/jonathanwpeters).
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